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Commission’s objective to consider LCIRPs as a useful component of 
the capital planning process for Liberty.  We recognize that each 
company has its own supply portfolio and capital planning processes, 
and we neither seek to upend nor dictate how companies make such 
decisions, but rather connect the statutorily required LCIRP with each 
company’s internal capital planning process as it is generally described 
and approved by the Commission in rate cases.  We will require that 
Liberty conduct its planning processes in a manner consistent with the 
LCIRP Statute with a thoughtful approach to both supply and capital 
investments.” 
 

Order No. 26,684 at 4-5 (emphasis added).  Does this interpretation of the 
statute, focusing exclusively on capital planning and supply portfolios, 
comport with the directive in RSA 378:39 that the Commission focus on 
evaluating each “option” – a term that arguably includes supply-side 
initiatives and operational efforts (e.g., innovative rate designs) – that might 
be least-cost in relation to traditional investments and wholesale supply 
commitments? 

 
2. According to Order No. 26,684, “[e]nergy efficiency is currently subsumed 

within the Energy Efficiency Resource Plans for both electric and natural gas 
utilities operating in New Hampshire, with maximum ratepayer funding 
levels set legislatively.  As a result, we do not expect the LCIRP process to 
conflict with that policy decision by exploring additional funding sources for 
EE.”  Id. at 6.  Is this interpretation of the LCIRP statute correct as a matter 
of law, given that (1) the LCIRP statute explicitly calls for utilities to 
“maximize the use of cost effective energy efficiency,” RSA 378:37, (2) the 
LCIRP statute also calls for the Commission to prioritize energy efficiency 
when the Commission “determines the options have equivalent financial 
costs, equivalent reliability, and equivalent environmental, economic, and 
health-related impacts,” RSA 378:39, and (3) the General Court via RSA 374-
F:3, IV-a(d)(2) (as adopted by Chapter 5 of the 2022 New Hampshire Laws) 
imposed a limit on programs funded via separate and nonbypassable 
ratepayer charges, thus creating the possibility that additional energy 
efficiency initiatives (including but not limited to geo-targeted initiatives 
whose purpose is to postpone or supersede supply-side investments) would be 
cost effective within the meaning of RSA 378:37? 
 

3. In Order No. 26,684, the Commission ruled that “an analysis of the emissions 
caused by Liberty’s customers’ combustion of the natural gas they receive is a 
broad inquiry beyond the purpose of the LCIRP” and consideration of 
environmental impacts in an LCIRP “must be grounded in the direct 
operation of the Liberty system in our State and not second or third-prder 
impacts which are beyond the scope of the LCIRP.”  Order No. 26,684 at 7. 
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The Commission further stated that for public health impacts, Liberty need 
only consider the impacts from leakage and was not required to “undertake 
its own study of the potential health impacts, the funding of which would be 
beyond the scope of the LCIRP.”  Id. at 7-8. Are these interpretations of the 
LCIRP statute consistent with the requirements of RSA 378:37 that it is the 
state energy policy to “protect the safety and health of the citizens [and] the 
physical environment of the state” and RSA 378:39 that the Commission 
consider “potential environmental, economic, and health-related impacts of 
each proposed option”? 

 
4. In Order No. 26,684, the Commission authorized the submission of an LCIRP 

in this docket in two phases.  The Commission directed Liberty to make an 
initial filing on or before October 3, 2022 that consisted of a forecast future 
demand, an assessment of demand-side “energy management programs,” and 
an assessment of supply options.  Id. at 9.  The Commission gave the utility 
until May 1, 2023 to “prepare the remaining statutory elements of its next 
LCIRP.”  Id.  Is allowing a utility to submit an LCIRP in such serial fashion 
consistent with the fundamental requirement in the statute, see RSA 378:38, 
to “file a least-cost integrated resource plan with the commission within 2 
years of the commission’s final order regarding the utility’s prior plan”?  
Obviously, the utility cannot implement, nor can the Commission approve, 
the incomplete “plan” filed by Liberty on October 3. 

 
In its order denying rehearing of the ‘guidance’ about the meaning of the 

LCIRP statute at the conclusion of DG 17-152, the Commission noted that “the 

parties will have a complete opportunity to litigate whether Liberty’s full 2022 

LCIRP complies with the statute in Docket DG 22-064.  Their arguments will be 

fully heard and considered before the Commission issues any order approving or 

denying the next LCIRP. They suffer no hardship by waiting to raise their 

arguments when they can be applied to an actual completed LCIRP.”  Order No. 

26,702 at 7-8. 

Although the OCA agrees that the instant proceeding offers a complete 

opportunity to litigate the issues recited by the four questions above, the OCA 

respectfully disagrees with the proposition that there is “no hardship” in waiting for 
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the relevant arguments to be “applied to an actual completed LCIRP.”  For one 

thing, it is the respectful contention of the OCA that commencing this proceeding 

without the submission of an “actual completed LCIRP” is itself inconsistent with 

the statute.  For another, requiring the utility, the Department, the OCA, and 

ultimately the Commission itself to devote the time and resources to developing a 

full record on an LCIRP that is, potentially, materially and procedurally flawed 

(because it was developed in an effort to meet the Commission’s “guidance” in DG 

17-152) would be improvident – particularly given that all of the applicable costs of 

all three of these participants in the process will be borne by the utility’s customers 

(and at a time when the cost of using natural gas has soared in light of worldwide 

market conditions).  Thus the requested interlocutory transfer of questions meets 

the standard laid out in the Court’s Rule 9 that such a transfer would “materially 

advance the termination or clarify further proceedings of the litigation, protect a 

party from substantial and irreparable injury, or present the opportunity to decide, 

modify or clarify an issue of general importance in the administration of justice.” 

IV. Conclusion 

For the reasons stated above, the Commission should invoke RSA 365:20 and 

transfer the four questions recited above, or some version of them, to the Court 

along with a request that they be addressed pursuant to Rule 9.3  The Office of the 

 
3 Should the Commission grant the motion for interlocutory transfer, pursuant to the Court’s Rule 9 
it would become necessary to prepare a detailed “interlocutory transfer statement” that the “moving 
party” (in this instance, presumably, the OCA) would be obliged to file with the Court so as to 
institute the appellate proceedings.  The transfer statement must bear the “signature of the . . . 
administrative agency transferring the question.”  It is the OCA’s understanding that, typically, the 
moving party actually prepares the statement, in consultation with the other parties to the 
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Consumer Advocate acknowledges the existence of a legitimate dispute over the 

meaning of RSA 378:37 et seq., noting the anomalous circumstances in which the 

disagreement is not really among parties but, rather, ostensibly between the 

regulator and parties subject to its jurisdiction.   

WHEREFORE, the OCA respectfully request that this honorable Commission: 

A. Grant the within motion for interlocutory transfer of questions to the 

New Hampshire Supreme Court, and 

B. Grant such further relief as shall be necessary and proper in the 

circumstances. 

Sincerely, 
 
 
 
 
Donald M. Kreis 
Consumer Advocate 
Office of the Consumer Advocate 
21 South Fruit Street, Suite 18 
Concord, NH 03301 
(603) 271-1174 
donald.m.kreis@oca.nh.gov  
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proceeding, for the agency’s signature.  The OCA stands prepared to discharge these responsibilities 
if that is the Commission’s preference. 


